
In 2010, estate planners across the
United States assured each other that
Congress “had” to enact legislation that
would address the uncertainty presented
by the estate tax law. Ultimately, Con-
gress acted at the tail end of the year
with a two-year solution. As I write this
column, the presidential election has not
yet occurred, let alone what Congress
might do in a lame-duck session before
the federal estate tax exemption and rates
reset to 2001 levels if a new estate tax law
is not enacted before 2013. Perhaps we’ll
have a new estate tax law that has perma-
nent features when you read this col-
umn. In the meantime, I’d like to
explore a planning technique that gained
greater currency in 2011 and 2012: the
Spousal Access Trust (SAT).

A Spousal Access Trust is often
called a Spousal Limited Access Trust

or a lifetime (or inter vivos) credit shel-
ter trust, and I’ll call it a Spousal Trust
in this column. By one name or
another, it refers to an irrevocable trust
established by a married grantor for
the benefit of the grantor’s spouse dur-
ing the spouse’s lifetime, with the
remainder interest passing to the cou-
ple’s children after the spouse dies. It is
usually structured as a grantor trust for
income tax purposes, with the value of
the trust removed from the grantor’s
estate for estate tax purposes, and from
the surviving spouse’s estate at his or
her subsequent death.

Why did the SAT concept surface
in the first place? During the past two
years, we’ve all heard about the prospect
that the expanded gift tax exemption of
$5.12 million might disappear in 2013,
and revert to $1 million, or be replaced
by an exemption of more than $1 mil-
lion, but less than $5.12 million. I’ll bet
we’ve all had clients who seem very com-
fortable financially, but, when asked
whether they could make a substantial
gift of assets today, are frozen by the
prospect that they might outlive their
money. I gave it away and now it’s gone.
So, no gifts are made because the client
“might need it someday.”

Instead of making a gift to the kids
or a trust for them, what if an asset
were given to a trust which could not
make payments to the grantor, but
could make payments to the grantor’s
spouse? Having the spouse designated
as a beneficiary can go a long way
toward assuring the grantor that having
indirect access to trust assets makes it

worthwhile to give up ownership so as
to achieve estate tax exclusion.

A Solution for 
S Corporation Owners 

While a Spousal Trust may be
appropriate for owners of other assets in
2013, it remains especially appealing for
an S corporation owner. Let me focus on
those who are sole owners, with no buy-
sell arrangement in effect and no suc-
cession plan except the prospect of an
eventual sale of the business at an older
age (unless death occurs first). Suppose
that our owner is a 50-year-old man,
married to a woman of the same age. If
he dies at age 75, and she survives him
by five years, assets held in a Nonmarital
Trust can grow for five years and are
excluded from estate tax at her subse-
quent death. However, if he transfers S
corporation stock to a Spousal Trust
today and the value of the corporation
grows at a compounded annual rate of
five percent for 25 years, stock worth $2
million today will be worth just over
$6.77 million at that time.

Most business owners would find
the prospect of reduced estate taxes
attractive. Three other concerns are
likely to come into the conversation
upon closer scrutiny. Can the owner
maintain control? What happens if he
sells the business? And, are there any
future surprises that might surface?
Let’s consider these points.

Control
The owner might simply keep vot-

ing control and transfer 49 percent or
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less to a Spousal Trust. Or, he might
recapitalize the corporation so that he
owns voting and nonvoting shares. In
what ratio? The answer to that ques-
tion will be a function of the other
points we are about to cover. For exam-
ple, if he’s at all concerned that his wife
might die prematurely, a 5-to-1 ratio of
nonvoting stock to voting stock won’t
do the trick. Let’s presume that a 1-to-
1 ratio will be the way to go. He main-
tains complete control of the corpora-
tion through his voting rights.

Conversely, the nonvoting shares
will be worth perhaps 30-35 percent
less than the voting shares. The owner
should obtain an appraisal of the busi-
ness, including an opinion about the
minority interest discount that might
be assigned to the nonvoting stock. If
the business is assigned a fair market
value of $5 million, and the owner
keeps voting shares and gives nonvot-
ing shares to a Spousal Trust, he keeps
$2.5 million of voting stock. If the
appraiser concludes that a 30 percent
discount is warranted, the gift of non-
voting shares will be $1.75 million,
because the $2.5 million value before
the gift is reduced by $750,000 when
the gift is made. If you look at the
estate planning process as a race, the 30
percent discount gives the owner a nice
head start in case obstacles to business
growth appear during the race.

Sale of the Company
Unless a business owner has a suc-

cession plan headed in a different direc-
tion, the prospect that the business will
be sold someday, casts a shadow, large
or small, over the overall plans for the
business. Before a transfer of shares to
a trust would be made, the owner must
consider how he would be affected by

the transfer if the company is sold dur-
ing his lifetime. In our example, the
proceeds of the sale would be divided
equally between the owner and the
Spousal Trust. The sale proceeds
received by the trustee can be paid to
the owner’s spouse in greater or lesser
amounts as may be appropriate for the
couple’s needs and objectives. If it is
better to retain the proceeds in the
trust, the trustee may do so and the
value of the trust avoids tax in the
spouse’s estate. In the event of the
owner’s death, the trust remains in
effect for the lifetime of the surviving
spouse (or, if she predeceases him, for
the benefit of their children, or other
beneficiaries).

No Surprises
Suppose that the couple divorce

at some point. In most cases, a Spousal
Trust may include a provision in which
the spouse’s rights as a beneficiary are
terminated in the event that the couple
separate or divorce. The same provi-
sion is often used in an irrevocable
trust that owns an insurance policy on
either spouse’s life.

The prospect that the spouse pre-
deceases the owner may be more trou-
blesome than the possibility of divorce,
but careful planning may protect the
owner from financial risk. A problem
arises if the spouse dies first because
the distributions from the S corpora-
tion (including the proceeds of sale) to
the trustee would then be paid to the
couple’s children or other beneficiaries
apart from the owner. A separate irrev-
ocable trust could own an insurance
policy on the spouse’s life. If she dies
prematurely, the proceeds of insurance
can be invested for the owner’s benefit
to replace the funds that the trustee

would have distributed to her from the
receipt of S Corporation earnings (or
sale proceeds). It’s also possible that the
trustee could lend funds to the owner
from the Spousal Trust. A loan in this
context would not be a typical
intrafamily loan with a very low inter-
est rate and terms that satisfy the min-
imum requirements of the tax law.
Instead, the loan would be an arm’s-
length arrangement similar to any
other investment by a trustee for the
benefit of the beneficiaries. In other
words, it should be a reasonable invest-
ment that may direct funds to the
owner, but with appropriate benefit
and protection for the beneficiaries as
would be the case if the trustee made a
loan to a third party.

If neither insurance on the spouse
nor a loan to the trust grantor seems
feasible, the spouse might be granted a
limited power of appointment under
the terms of the trust. The spouse
could have the right upon her death to
direct that some or all of the trust
principal be paid to a person or entity
other than her creditors or the credi-
tors of her estate. If she had an irrevo-
cable trust (which might, or might
not, be funded by an insurance policy
on her life), it could permit income
and principal to be paid to her hus-
band after her death. By including a
provision in her will to exercise the
limited power of appointment in favor
of her irrevocable trust, she could
ensure that her husband would have
financial support similar to that which
she had received during her lifetime.
The success of the plan might depend
upon the facts involved. It is possible
that the IRS might oppose the plan,
perhaps under a step transaction the-
ory that the wife had effectively acted
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as her husband’s agent to give him
access to that which he had irrevocably
transferred. If the owner’s transfer of
stock to a Spousal Trust which grants a
limited power to the spouse, her exer-
cise of it, and her death happened in
short succession, the IRS would prob-
ably connect the steps, given the
opportunity. However, if the power
were granted under the Spousal Trust,
but she exercised it under her will
much later, and died some time after
that, the likelihood of success seems
much stronger.

Estate Tax/Income Tax Comparison
Whenever a client who seeks to

reduce estate tax makes a gift, a projec-
tion needs to be made to compare the

possible estate tax benefit and income
tax cost. If the owner in our example
made no gift and died while owning all
of the shares, his estate would have a
stepped-up basis if his executor sold
the shares. On the other hand, if the
owner gave the nonvoting shares to a
Spousal Trust, the trustee would have a
carryover basis for income tax pur-
poses. A sale would create capital gain
for the Trust. That may seem accept-
able if the growth in the value of the
shares was sufficient to save more estate
tax than the income tax incurred by
the sale. That projection should be
considered by the client and the client’s
tax advisors before the gift is made.
Perhaps that should be covered in
greater depth in a future column, par-

ticularly given the nonvoting discount
in our example, as well as the prospect
of new tax rates.

One last thought: Whatever gift
tax exemption level pertains, it’s a good
idea to use a defined value clause as
described in the case of Estate of Wandry
v. Commissioner, which was discussed
in my September 2012 column. �
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