
In 2012, individuals have the
opportunity to make substantial gifts
to family members with a $5.12 mil-
lion gift tax exemption. Gifts of cash or
marketable securities may be made
with relative ease with regard to valua-
tion. Marketable securities may be a
desirable gift because of expected
growth in asset value. However, some
of the assets that are most likely to real-
ize major appreciation are those that
are “hard to value.” Closely held busi-
ness interests, limited partnerships, and
real estate fall within the category of
assets about which opinions of value
may vary. Those kinds of assets also
may be transferred in smaller allot-
ments that permit discounts to be

taken because of lack of control, lack of
marketability, or illiquidity.

Assets that are inherently challeng-
ing to value because they are unique or
difficult to compare are even harder to
value when a minority interest in the
asset must also be considered. Both ele-
ments—character of the asset and a
fractional interest in it—constitute a
double whammy from a valuation
standpoint. When such assets are val-
ued, even the most analytically sound
technique may be challenged by a dif-
ferent approach taken by the IRS or a
rival appraiser. The gift tax that may be
owed if the appraisal is not accepted by
the IRS may be too bitter a pill for a
client to swallow. Thus, how can we
limit the risk of a valuation challenge
but nonetheless move forward with a
transaction that might be right on the
money, or off the mark as far as the
IRS is concerned? Wouldn’t it be nice
to have certainty as to the gift tax treat-
ment that a client would receive even if
an appraised value is successfully chal-
lenged by the IRS?

Background
The individual who would trans-

fer a hard-to-value asset or an interest
in the asset is effectively engaged in a
competitive exercise. The nature of the
game is to transfer the smallest value
possible within the limits of the gift
tax annual exclusion and the gift tax
exemption. The expanded gift tax
exemption, currently $5.12 million
through the end of 2012, enables many
individuals to transfer assets that are

fairly substantial in value much more
readily than when the gift tax exemp-
tion was $1 million. Obviously, a
$5.12 million exemption offers a great
deal more wiggle room for gifts of
assets that might be worth $2 million
or, perhaps, $3 million. Even though
the larger exemption offers much more
protection from incurring the payment
of gift tax, it is still desirable to use no
more gift tax exemption than neces-
sary, given the prospect that the donor
may die with a taxable estate.

Beyond the usual uncertainty of
when death will occur and what asset
values may be upon death, the imper-
manent nature of the gift and estate
tax exemptions adds a bit more com-
plexity to a process that is complex
enough without having political and
legislative uncertainty thrown into the
mix. Whatever the future resolution of
the estate and gift tax, having greater
certainty and predictability can only
be an advantage in the process of plan-
ning gifts.

The prospect of revisiting values
for gift tax purposes is not new in the
tax law. The leading case dealing with
the need to establish finality in gift tax
transfers is Commissioner v. Procter, a
1944 case from the Fourth Circuit
Court of Appeals. In Procter, a donor
transferred a remainder interest for the
benefit of his children, subject to a sav-
ings clause specifying that if any part of
the transfer were subject to gift tax, that
part should be deemed not to have
been transferred and should be treated
as if the donor were still the owner. The
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Abstract: Estate of Wandry v. Com-
missioner is the latest word from the
Tax Court with regard to defined
value clauses. The difference
between a valid defined-value clause
and an impermissible savings clause
can seem metaphysical when viewed
side by side in certain instances.
Nonetheless, the commitment to a
fixed-dollar amount satisfied the Tax
Court so that Wandry now offers a
blueprint for clients to follow. The
Wandry case offers timely guidance,
especially at this time when many
wealthy clients are being encouraged
to consider making substantial gifts
before the end of 2012.
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court, in Procter, identified three prob-
lems presented by the savings clause:
1) the only effect of an attempt to col-
lect the tax would be to defeat the gift;
2) requiring a court to pass upon a
moot case would obstruct the adminis-
tration of justice; and 3) if the gift were
held subject to tax, the only effect of the
holding would be to defeat the gift so
that it would not be subject to tax.

More Recent Cases Approved
Defined Value Clauses

In the past several years, taxpayers
have successfully employed defined
value clauses in structuring gifts. A
defined value clause provides that a gift
is meant to be a certain dollar amount,
and that intended dollar amount
should be respected as the transfer is
made, even if value of the asset trans-
ferred was premised upon a valuation
that ultimately requires revision. In
2006, the Fifth Circuit Court of
Appeals case of McCord v. Commis-
sioner upheld a defined value clause
that featured gifts of limited partner-
ship interests by a married couple to
their four sons, four trusts, and two
charities. The gifts to the trusts were
premised on the generation-skipping
transfer tax exemptions available to the
donors, and the interests passing to the
sons were a fixed-dollar amount,
decreased by the amount passing to the
trusts. One of the charities received
interests with a fixed-dollar amount
and the value of any interests in excess
of the defined values passed to a second
charity. Initially, the donors lost in Tax
Court, but the Court of Appeals over-
ruled the Tax Court, and upheld the
defined value clauses, which specified
the dollar amounts passing to the trusts
and the sons. Any additional value that

might be established upon revaluation
of the gifts would result in a greater or
lesser gift to charity.

Following the McCord case, the
taxpayers successfully structured
defined value clauses that passed
muster by the Tax Court in Estate of
Christiansen v. Commissioner in 2008,
and Estate of Petter v. Commissioner in
2009. Both cases featured defined value
clauses in which the taxpayers had
transferred specified amounts to indi-
viduals, with excess amounts to pass to
designated charities.

Estate of Wandry v. Commissioner is
the latest word from the Tax Court
with regard to defined value clauses.
Mr. and Mrs. Wandry desired to make
gifts of LLC interests to their children
and grandchildren. Their tax attorney
advised them that gifts of membership
units should be specified dollar
amounts, rather than specific numbers
of membership units, because the
number of units could not be finally
determined until a valuation of the
LLC was completed after the gift was
made. The Tax Court emphasized that
the donors intended to make gifts of
certain dollar amounts to their chil-
dren and grandchildren rather than a
specified number of membership units.
The gifts were tied to specific dollar
amounts that would utilize the annual
exclusion for gifts to grandchildren and
certain dollar amounts for gifts to chil-
dren. Valuations were completed and
gift tax returns were filed by the tax-
payers. After examining the tax returns,
the IRS revalued the gifts and claimed
that the gifts to each of the children
were worth $366,000, rather than
$261,000, and that the gifts to each of
the grandchildren were worth $15,400
rather than $11,000. After further con-

sideration and negotiation, the IRS and
the taxpayers agreed that the children’s
gifts were each worth $315,800 and
the grandchildren’s gifts were each
worth $13,346.

Wandry Is a Green Light 
for Defined Value Gifts

The Tax Court, in Wandry, empha-
sized the difference between the
attempt to reverse a completed gift,
which is not permitted under the gift
tax law, and the use of a formula to
limit the value of a completed transfer,
which is permissible. The Wandry case
represents a win for the taxpayer
because it provides support for the use
of a defined value clause in conjunc-
tion with a gift of an asset whose value
is not necessarily known when the gift
is made. The key to the success of the
clause is that the gift is unconditionally
tied to a dollar amount. The Wandry
decision states that a formula clause is
valid because it permits the transfer of
an ascertainable value of a fixed set of
rights. The actual value of the rights
may not be known at the time of trans-
fer, or it may be redetermined after the
transfer, but the gift is defined accord-
ing to a dollar value that does not
change, even if the value premise of the
gift is mistaken with regard to the num-
ber of units or shares comprising a cer-
tain dollar value. In contrast, a savings
clause will be disallowed if it has a con-
dition subsequent, which has the effect
of modifying a gift when its finally
determined value becomes known. The
court in Wandry stated that a savings
clause is void because it creates a donor
that tries “to take property back.”

The difference between a valid
defined value clause and an impermissi-
ble savings clause can seem metaphysical
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when viewed side by side in certain
instances. Nonetheless, the commit-
ment to a fixed-dollar amount satisfied
the Tax Court so that Wandry now
offers a blueprint for clients to follow.
The Tax Court also noted in Wandry
that while the Petter case involved char-
itable beneficiaries, which contributed
to its decision, the presence or absence
of charitable beneficiaries does not
determine whether a defined value
clause will be effective. While Wandry
addresses gifts rather than sales, the
transfer of a hard-to-value asset should
be able to be completed as a sale, a gift,
or as a part sale/part gift transaction
according to the same principle. The
defined value clause should specify a
dollar value that will apply no matter
whether the value premise underlying
the transaction is subsequently changed.

For example, suppose that an indi-

vidual makes a gift of 100 shares of
stock valued at $10,000 per share, with
a reported value of $1 million based
upon an appraisal. An accompanying
defined value clause will reinforce the
point that the gift intended is uncondi-
tionally meant to be $1 million. How-
ever, if the value of a share is subse-
quently determined by the IRS to be
$20,000, then 500 shares should have
been transferred. All necessary steps
can then be taken to preserve the value
of the gift at $1 million for 500 shares.
All parties who might be affected by a
subsequent revaluation should be
advised before the gift is made that the
commitment to a fixed-dollar amount
may require a reallocation of owner-
ship units, shares, or percentage inter-
ests, as the case may be. In a given case,
stock certificates may be revised, share-
holder distributions repaid, income tax

returns amended, and other actions
taken to support the proper value per
share. However, for many clients, hav-
ing a predictable gift tax result afforded
by a defined value clause will outweigh
the inconvenience and adjustments
that a subsequent revaluation might
require. The Wandry case offers timely
guidance, especially at this time when
many wealthy clients are being encour-
aged to consider making substantial
gifts before the end of 2012. �
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